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Legislative Report



Seitz Appointed to Clancy’s Senate Seat

State Representative Bill Seitz ( R – Cincinnati ) has been named to Senator Patricia Clancy’s 8th District Senate seat.

Clancy resigned in late October to become the Assistant Chief Probation Officer for the Hamilton County Common Pleas Court.  Bill Seitz, prior to joining the Ohio Senate, served as the Majority Whip in the House of Representatives.  Seitz would have been term-limited after the current session and had already been planning to run for Clancy’s seat next November.  Seitz has been appointed to Senate Health, Human Services and Aging Committee; the Senate State and Local Government and Veterans Affairs Committee; the Senate Civil Justice Committee; and the Senate Criminal Justice Committee, where he will serve as Vice-Chairman.

Mecklenborg Replaces Seitz

The Ohio House Republican Caucus has chosen Robert Mecklenborg to fill Bill Seitz’s House seat.  Mecklenborg, an attorney from Cincinnati, is a solicitor and prosecutor for the village of Cleves.  He has also served as Law Director for the City of Chevoit and was the former assistant Hamilton County prosecutor.  Mecklenborg is also a founding partner of Hyle & Mecklenborg.  Mecklenborg has been appointed to serve on the House Civil and Commercial Law Committee;  the House Health Committee; and the House Ways and Means Committee.

Amusement Ride Employees, Food Service Workers and Concession Workers

House Bill 246, as introduced by State Representative Jimmy Stewart ( R – Athens), requires concession owners and operators, amusement ride owners and operators, and certain food establishments to provide the names and addresses of their employees within forty-eight hours when requested by the chief of police or county sheriff.  This bill provides the following:

1.
Any owner or operator of a concession licensed by the Ohio Department of Agriculture is required to provide the name and address of all of the owner's or operator's employees employed at that concession within forty-eight hours of a request for that information by the chief of police of the municipal corporation or township in which the owner's or operator's concession is located or, if the concession is not located within a municipal corporation or township that has a chief of police, by the sheriff of the county in which the concession is located.

2.
Any owner or operator of an amusement ride licensed by the Ohio Department of Agriculture is required to provide the name and address of all of the owner's or operator's employees employed at that amusement ride within forty-eight hours of a request for that information by the chief of police of the municipal corporation or township in which the owner's or operator's amusement ride is located or, if the amusement ride is not located within a municipal corporation or township that has a chief of police, by the sheriff of the county in which the amusement ride is located.

3.
Any person licensed to operate a food establishment under Chapter 3717 of the Ohio Revised Code ( Department of Health/Department of Agriculture is required to provide the name and address of all of the person's employees employed at that food establishment within forty-eight hours of a request for that information by the chief of police of the municipal corporation or township in which the person's food establishment is located or, if the food establishment is not located within a municipal corporation or township that has a chief of police, by the sheriff of the county in which the food establishment is located.

As used in this section, "food establishment" means a seasonal retail food establishment, temporary retail food establishment, mobile retail food establishment, seasonal food service operation, temporary food service operation, or mobile food service operation.

House Bill 246 was referred to the House Civil and Commercial Law Committee.  A sponsor hearing was held on September 12, 2007.  At the hearing Representative Stewart explained to the Committee that the bill was prompted by an incident in Athens County where “suspicious activity” observed by Athens’s County Prosecutor prompted him to issue a subpoena to JCJ Amusements for the employee records.  The amusement ride company refused to release the employee records.  The Prosecutor then went to the grand jury for a second subpoena and JCJ Amusements complied with the request.  After reviewing the records, the Prosecutor found two outstanding warrants, ten fake social security numbers and criminal records on nine employees, four of whom were on felony parole.  Stewart presented the bill as a public safety issue.
At the second hearing, held on September 19, 2007, the Athens County Prosecutor, C. David Warren testified in support of the bill.  Warren reiterated the experience recounted in the sponsor testimony of Representative Stewart.  Warren was frustrated that he was not able to obtain the records of the amusement company’s employees.  He said that since these individuals work so closely with children, even sometimes staying on the grounds with the FFA and 4-H participants overnight, they should have stronger oversight of workers.  Warren also testified that this bill could help to protect local governments and amusement companies from liability since the fair grounds are typically owned by the County Commission and amusement companies have “derivative liability for acts of its employees.”

Prosecutor Warren fielded a number of questions from the members of the committee.  Representative Foley asked if there are businesses that you can do this to now.  Warren responded that they have the ability with teachers and other school employees like bus drivers since they work so closely with children.  Representative Seitz asked if once the list was turned over would it be subject to the open records law and if so, should the information be exempted in the law.  Warren answered that he hadn’t thought of that, but it probably should be exempted from the public records law.  
Committee members also asked if the bill should make providing the records a requirement rather than leaving it to the discretion of the each county and its prosecutor.  They reasoned that by making the bill optional, counties could be opened up to liability if they don’t get the information and something were to happen at the fair or other event.  The witness answered that he believed that could raise a problem around mandatory requests for Social Security numbers.
Members of the Civil and Commercial Law Committee include the following:

Representative Scott Oelslager ( R – North Canton ), Chair
Representative Matthew Barrett ( D – Amherst), Ranking
Representative Bill Coley ( R – West Chester), Vice Chair
Representative Todd Book ( D – McDermott)

Representative Tony Core ( R – Rushsylvania)

Representative Tim DeGeeter ( D – Parma)

Representative Matt Huffman ( R – Lima)


Representative Dan Dodd ( D – Hebron)

Representative Jim Hughes ( R – Columbus)


Representative Mike Foley (D – Cleveland )

Representative Robert Mecklenborg ( R – Cincinnati)

Representative Sandra Harwood ( D – Niles)

Representative Gerald Stebelton ( R – Lancaster)
Letters may be addressed: 
The Honorable ___________________





Ohio House of Representatives





77 South High Street





Columbus, Ohio  43215





Dear State Representative _________________

School Labor Day Bill

Senator Randy Gardner’s (R – Bowling Green) has introduced Senate Bill 89, which would prohibit Ohio’s public schools from opening for instruction before Labor Day.  If passed the provisions of the bill would be effective starting in the 2007-2008 school year.  This bill has had a sponsor and proponent hearing in the Ohio Senate Education Committee.  No hearings have been held since May, 2007.

The bill does allow for some exceptions:  if a school operates as a year-round school, that school will not be subject to this bill; the bill allows for the Board of Education, with the approval of the Department of Education, to permit a school to open prior to Labor Day “if the scheduling needs of the school will be affected by a construction or renovation project of at least $500,000 in value…”; and a Board of Education of a school district that entered into a collective bargaining agreement, prior to the effective date of Senate Bill 89, that establishes a date prior to Labor Day on which the schools of the district will open for instruction, will not be required to open after Labor Day until the expiration of that agreement.  

Ohio Department of Agriculture Amusement Ride Rule

The Ohio Department of Agriculture had a public hearing on rule 901:9-1-01 in August.  The rule establishes the procedures for obtaining a license authorizing operation of an amusement ride or device and was amended to prohibit a permit to operate from being issued to any ride owner or operator that has unpaid civil penalties, fees, fines, or other unpaid monies that have been assessed and are outstanding and owed to the department.  No one appeared at the public hearing on August 2, 2007 to testify on the rule.  The rule was filed in final form and became effective October 8, 2007.
 
House Bill 177 Signed By Governor – Bans Cash Payouts for Skilled Gaming Machines
House Bill 177, sponsored by State Representative Lou Blessing, would allow the same person, association, trust, or corporation to be issued not more than two horse racing permits for race tracks in Ohio.  This bill was amended on the floor of the Ohio House of Representatives to ban cash payouts for skilled gaming machines.  The amendment included criminal penalties for each violation of the law, making it a first-degree misdemeanor for each payout that violates the law. The amendment banned the awarding of prizes valued over $10, although the value of prizes could accumulate on multiple plays. The bill passed 83-13 as an emergency.

One hearing was held in the Ohio Senate in the Senate Rules Committee and an amendment was adopted which clarifies that bowling alleys and dart or pool parlor games which use mechanical parts, electronic scoring, or a mechanical release of balls are exempted from the bill’s restrictions.  The bill passed the Ohio Senate as an emergency 25-8.  The bill was signed by the Governor and immediately effective October 25, 2007.

House Bill 177 substitutes a new definition of "skill-based amusement machine" for purposes of the Gambling Law.  It defines a "skill-based amusement machine" to be a mechanical, video, digital, or electronic device that rewards the player or players, if at all, only with merchandise prizes or with redeemable vouchers redeemable only for merchandise prizes, provided that with respect to rewards for playing the game all of the following apply:

·     The wholesale value of the merchandise prize awarded as a result of the single play of a machine does not exceed $10;
·     Redeemable vouchers awarded for any single play of a machine are not redeemable for a merchandise prize with a wholesale value of more than $10;
·     Redeemable vouchers are not redeemable for a merchandise prize that has a wholesale value of more than $10 times the fewest number of single plays necessary to accrue the redeemable vouchers required to obtain that prize; and 
·     Any redeemable vouchers or merchandise prizes are distributed at the site of the skill-based amusement machine at the time of play.
A device, however, is not a "skill-based amusement machine" and must be considered a "slot machine" if it pays cash or if one or more of the following apply:
·     The ability of a player to succeed at the game is impacted by the number or ratio of prior wins to prior losses of players playing the game.
·     Any reward of redeemable vouchers is not based solely on the player achieving the object of the game or the player's score.
·     The outcome of the game, or the value of the redeemable voucher or merchandise prize for winning the game, can be controlled by a source other than any player playing the game. 
·     The success of any player is or may be determined by a chance event that cannot be altered by player actions. 
·     The ability of any player to succeed at the game is determined by game features not visible to or known to the player. 
·     The ability of the player to succeed at the game is impacted by the exercise of a skill that no reasonable player could exercise.
The bill provides that any regulation of skill-based amusement machines is governed by the Gambling Law and not by the Consumer Sales Practices Act .  The bill provides that the mere presence of a device, such as a pin-setting, ball-releasing, or scoring mechanism, that does not contribute to or affect the outcome of the play of a game does not make the device a skill-based amusement machine. The bill defines "merchandise prize" to mean any item of value, but not including any of the following:  (1) cash, gift cards, or any equivalent thereof, (2) plays on games of chance, state lottery tickets, bingo, or instant bingo, (3) firearms, tobacco, or alcoholic beverages, or (4) a redeemable voucher that is redeemable for any of the items listed in items (1), (2), or (3) above.  "Redeemable voucher" means any ticket, token, coupon, receipt, or other noncash representation of value.  The bill retains the provision of current law that specifies that a "slot machine" does not include a skill-based amusement machine

Continuing law allows players of skill-based amusement machines to receive prizes based on the results of their play.  The bill, however, provides that if a noncash prize, toy, or novelty is received as a reward for, or a free or reduced-priced game is won by, playing or operating a skill-based amusement machine, persons are prohibited from giving in exchange any item excluded from the definition of "merchandise prize" .

A violation of the bill's prohibition is a misdemeanor of the first degree for each redemption of prize involved in the violation and a felony of the fifth degree on subsequent offenses, and the court must impose upon the offender the maximum fine authorized to be imposed for a felony of the fifth degree.  All of these violations constitute the new offense of "skill-based amusement machine prohibited conduct."  In addition, this new offense becomes an additional type of "gambling offense" for purposes of the Gambling Law.

State Minimum Wage Provisions

A year ago, voters overwhelmingly approved a minimum wage constitutional amendment, State Ballot Issue 2.  Following the election, the Ohio legislature passed the minimum wage implementation bill.  House Bill 690, sponsored by State Representative Bill Seitz (R – Cincinnati), was intended to clarify ambiguities contained within the recently passed minimum wage constitutional amendment.  The enabling legislation focuses primarily on two issues (1) limited access to payroll records, and (2) adoption of Federal Fair Labor Standards Act definitions for some terms used.
Prior to January 1, 2007, Ohio’s minimum wage was $5.15 per hour; however, beginning January 1, 2007, Ohio employers subject to the constitutional amendment were required to pay its employees $6.85 per hour.  This amount is to automatically increase annually by the rate of inflation beginning January 1, 2008, and rounded to the nearest five cents.  January 1, 2008 the Ohio minimum wage will be $7.00  per hour.  The constitutional amendment prohibits an agreement between an employer and employee to pay a covered employee less than the minimum wage.  The legislation provides the following exceptions to the minimum wage:  

· Employees of businesses with annual gross receipts of less than $250,000 must be paid at least the federal minimum wage, which is currently $5.85 per hour.  Effective July 24, 2008, the gross revenue figure is $255,000  and the federal minimum wage will be $6.55.  
· Employees under the age of 16 must be paid at least the federal minimum wage, which is currently $5.85 per hour and effective July 24, 2008, $6.55.  

· Tipped employees may be paid at least half the applicable minimum wage so long as the combination of tips and paid wages equal or exceed the applicable minimum wage; effective January 1, 2008, $3.50 plus tips.
· Employees of a “solely family owned and operated” business who are family members of the owner do not have to be paid the minimum wage.  

· The term “employee” does not include an individual employed in or about the property of the employer or individual’s residence on a casual basis, i.e., housekeeper, cleaning person, or babysitter.

· The state may permit employers to pay less than the minimum wage to certain employees with mental or physical disabilities that may otherwise adversely affect their opportunity for employment.  

· The legislation also retains the existing exemptions from the minimum wage for individuals who are excluded from the definition of “employee” under the Fair Labor Standards Act or individuals who are exempted from the minimum wage requirements in Ohio law and under the Fair Labor Standards Act.  

Seasonal employees are subject to Ohio’s minimum wage; however, seasonal employees are not subject to the time and a half overtime provision.  The test for seasonal employees is if ¾ of the income was generated within a seven month period.

The legislation also requires employers to provide employees at the time they are hired with an employer’s name, address, phone number, and other contact information and then update that information within 60 days of when it changes. “Other contact information” may include, where applicable, the address of the employer’s internet site, the employer’s electronic mail address, fax number, or the name, address, and telephone number of the employer’s statutory agent. 
Employers must maintain a record of the name, address, occupation, pay rate, and hours worked for each day worked, and each amount paid an employee for a period of not less than three years following the last date the employee was employed by that employer.  The legislation specifies that employers do not have to record the “hours worked for each day worked” for employees for whom they do currently keep such records under Ohio and federal law (typically this includes executive, administrative, and professional employees and outside salespersons).  

The records must be maintained for a rolling three-year period from the date the hours were worked by the employee and for three years after the employee’s last day of employment.  Finally, employers must provide those records without charge to an employee or person acting on behalf of an employee upon request, generally within 30 days after the request is made.  The legislation specifies that a person “acting on behalf of an employee” means a person acting on behalf of an employee as any of the following:  the certified or legally recognized collective bargaining representative for that employee; the employee’s attorney; the employee’s parent, guardian, or legal custodian. 

The legislation makes it clear that an employee may only request his or her own payroll information and that a person “acting on the employee’s behalf” may only request information for that particular employee and must be specifically authorized by the employee in order to make the request.  The legislation further permits employers to require that any requests for information by an employee or by a person acting on an employee’s behalf be in writing and notarized.  

The legislation further permits an employee or person acting on the employee’s behalf to file a complaint with the State, and the Ohio Attorney General. The employee or person acting on the employee’s behalf may bring a civil action to enforce the rights provided by the amendment.  With respect to class action lawsuits, the legislation requires employees to opt-in to a lawsuit in order to be part of the class. Finally the legislation specifically permits an employer and employee to agree to submit a dispute over minimum wage to alternative dispute resolution, including arbitration.  

The legislation specifically prohibits employers from discharging, discriminating against, or retaliating against an employee for exercising the employee’s rights with respect to the minimum wage and record provisions as well as against any person for providing assistance to an employee or information regarding the employee’s rights.  
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